RESPONSE TO CONCERNS BY AZIMIO LA UMOJA ONE KENYA
COALITION PARTY REGARDING THE GENERAL ELECTION

1. Electronic Transmission of Results

ISSUE

* Has the commission developed constitutionally compliant protocols for the
results transmission path from the polling station to the National tallying centre?

*  When will the commission share the said protocols with stakeholders?

* What measures has the commission put in place to ensure that the provisions of
Section 39(1C) of the Elections Act, regarding electronic transmission of results
and the publishing of polling result forms on an online public portal, are
complied with?

RESPONSE
Section 39(1C) of the Elections Act provides:
For purposes of a presidential election the Commission shall-

(a) electronically transmit. in the prescribed form, the tabulated results of the
election of the President from a polling station to the constituency tallying
centre and to the national tallying centre;

(b) tally and verify results received at the national tallying centre; and

(c) publish the polling results forms on an online portal maintained by the
Commission.

Pursuant to Section 39(1C) and Regulation 82(1) of the Elections (General)
Regulations the Commission has developed a Results Management Framework that
provides. among others. the results transmission path for election results from the
polling station to the constituency and national tallying centres. The presiding officer,
after announcing the presidential results at the polling station, shall electronically
transmit to the constituency tallying centre. and the national tallying centre the duly
filled prescribed form of election results (form 34A) via a secure network. The image



of the forms will then be shared with the public and stakeholders via Public Web
Portal and Application Programming Interface (API) respectively.

2. The Register of Voters

ISSUE

* What is the status of the supply, delivery, installation, upgrade, testing and
simulation of servers of the Biometric Voter

RESPONSE
The Commission enrolled voters using biometric voter registration system that ended
on 4" of May 2022 and is in the final stages of compiling the register of voters using
the existing infrastructure.

ISSUE
@ Staheholders are given to understand that the commission does not intend to
have hard copies of the voters register at the polling stations. What
administrative arrangements has the commission put in place to ensure that all
eligible citizens exercise their constitutional the right to vote in the event of
technology problems and that ineligible individuals do not vote?

RESPONSE

The Commission made a decision not to use the printed Register of voters based on
the findings of the Post-Election Evaluation Report for the 2017 General Election and
Fresh Presidential Elections. It was established that the use of the printed Register of
voters provided an avenue for misuse during the voting process.

In an attempt to ensure that such misuse does not occur and to enhance the
credibility of the voting process, the Commission decided to bar the use of printed
register to ensure that all voters are strictly identified electronically using their
captured biometric data and to eliminate the possibility of identification of voters
using the printed register.

Each KIEMS kit will be loaded with a digital Register of Voters and a QR code will be
used to access the voters for the respective polling station for purposes of electronic
voter identification. Where voters cannot be identified electroniczally using their
biometric then their biographical information (alphanumeric data) as indicated in
their identification documents will be used to ascertaining their identity and clear
them.



The KIEMS kits have been enabled to work in an offline and standalone mode during
identification at the polling station. In addition, Commission will deploy back-up kits
in each ward to replace any kit that will malfunction.

3. Integrity of the Register of voters

ISSUE

® What is the status of the voter registration exercise on a county by county and
constituency by constituency basis?

RESPONSE

The Commission commenced continuous voter registration on 13th October 2018
and as at 31" August 2021 at total of 180,938 had been registered as voters.
Thereafter, the Commission conducted Enhanced Continuous Voter Registration
(ECVR) in two phases as summarized in the annexed Table 1: Summary of Voter
Registration

ISSUE

® Did the Commission take measures to ensure the register is in compliance with
Section 31 of the Data Protection Act, 2019?

RESPONSE
The Constitution of Kenya under Article 31 provides for the right to privacy as a

fundamental right. To give effect to this Constitutional right, Parliament enacted
the Data Protection Act, 2019 pursuant to which the Commission has endeavored to
put in place the necessary frameworks for compliance not only to the Act but also
Section 25(1) and 27(6) of IEBC Act, 2011 on ensuring the management of personal
data in accordance with principles of personal data protection. In compliance, the
Commission conducted Data Protection Impact Assessment (DPIA) and deposited the
same with the Office of the Data Protection Commissioner (ODPC) in-line with
Section 31 of the Data Protection Act 2019. Further, third parties like KPMG who
have been processing our data carried out their own DPIA, filed the same with the

ODPC and copied the Commission in compliance with Act.
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ISSUE .
© There are numerous reports around the country by voters who cannot find their

data in the register. What Is the cause of such a large number of complaints and

what is the commission doing to address this concerns well before the election

date?

RESPONSE

The Commission deployed KIEMs kits for purposes of conducting the verification of
biometric data of voters in all the County Assembly Wards from the 4" of May to 2"
June 2022. In addition, the Commission provided a short message service (sms)
platform and public web portal for voters to verify their registration details in
accordance with the law. During the course of the exercise the Commission received
different queries relating to particulars of voter registration including change of
polling stations and transfers. The Commission is taking corrective action, that include
recommendations of KPMG, and will be concluded before the publication of the

Register of voters. The cases are not as numerous as alleged.

ISSUE
® Will the Commission have a compliant voters register by August? Can the
commission address concerns regarding the integrity of the voters register in a

transparent manner including the following issues;

RESPONSE
The Commission contracted KPMG on 7" April 2022 to conduct an audit of the
Register of Voters, while the continuous voter registration activity was ongoing. The
continuous registration of voters ended on 4™ May 2022, and thereafter verification
of the register commenced for a period of 30 days ending 2" June 2022. The KPMG
audit commenced with understanding of the processes and internal controls around
registration and preparation of the register while awaiting completion of the Register

of Voters.

The Commission received a preliminary audit report with useful information,

including 246,465 deceased voters, 481,711 duplicate records and 226,143 voters
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registered with IDs that don’t validly belong to them, 164,269 registered with voter
records with invalid identification documents (IDs and Passports) that have to be

addressed prior to certification and publishing of the register.

The Commission will address the recommendations of the audit findings on the

Register, prior to certification and publication on or before 20" June 2022.

ISSUE

@ Can the commission make public the results of its investigations regarding the

irregular transfer of voters?
How many voters were affected by the said unlawful transfers?
Which polling centers are affected by the said irregular transfers?
@ Has the commission established when the said transfers were made and who was

responsible for the irregularity?
RESPONSE
During the verification of biometric data of voters, there were few cases where
voters’ registration details were not in the register of electoral areas they had applied
for registration. The Commission has not only taken corrective measures to address
the few reported cases but is also conducting a review of all recent transfers with a
view of identifying and reversing all cases that could have been effected without the
requisite documentations. The conclusion of this process will enhance the credibility

of the Register of voters.

ISSUE
® Has the issue of dead voters in the register been resolved? What is the number of
dead voters on the register and how does the commission intend to

transparently resolve the issue well before the general election date?
RESPONSE

The Commission in its inter-agency collaboration with Civil Registry services receives

periodic data on deceased persons and upon verificatio, deactivation of the deceased
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voters' particulars is effected. In addition, the Commission received a preliminary
audit report that includes a finding of 246,465 deceased voters. The Commission
commenced deactivation of details of the deceased voters before certification and

publication of the Register of voters.

ISSUE
@ There have been reports that the number of voters in some counties has
suspiciously grown by up to one million voters without rational explanation or
correlation to population data. Can the commission provide assurance that it
will thoroughly and transparently investigate the said reports and take
corrective measures if the said reports are confirmed?
RESPONSE
The Commission is neither aware of an increase of voters in any county by a million
nor received any report to that effect, save for this memorandum. The Commission
categorically states that it commenced continuous voter registration (CVR) 13"
October 2018 and by 31% August 2021 only 180,938 voters had been enrolled. In the
subsequent enhanced continuous voter registration (ECVR) exercise that was
conducted in two phases, a total of 2,550,939 new voters were registered. The
Commission is not aware of any other figures and welcomes any report that will aid

identifying any suspicious increase in voter registration.
4. Audit of the Register of Voters

ISSUE
® Is the Preliminary report by the audit firm ready? If so, what are the
preliminary findings?
® When is the draft final Report of audit of register of voters expected?
RESPONSE

The Commission received a preliminary audit report with useful information,

including 246,465 deceased voters, 481,711 duplicate records and 226,143 voters
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registered with IDs that don’t validly belong to them, 164,269 registered with voter
records with invalid identification documents (IDs and Passports) that have to be
addressed prior to certification and publishing of the register.

The Commission is scheduled to receive the final audit report on 16" June 2022 and

thereafter engage stakeholders on the final register of voters on 17" June 2022.

5. Proposal to amend the Elections (General) Regulations

ISSUE

The Commission has made several proposals, presently before the delegated
legislation committee of Parliament, to amend the subsidiary regulations in the
Elections Act that on the face of it seem to undermine the constitutional requirement
for transparent and credible management of the results transmission protocols. Such

amendments include:

@ A proposal to amend regulation 82 (2) of the Elections (General) Regulations to
read that if transmission fails at a polling station the presiding officer will move

wﬂ to the nearest polling station that has a good network and transmit the result
and if there is still no network, the presiding officer will proceed to the

constituency tallying centre and transmit the results from there.

RESPONSE

Electronic transmission of election results outside designated polling stations not
covered by 3G network was an issue raised in the first Supreme Court Presidential
Election Petition of 2017. It is on that basis that the Commission proposed
amendments to the Elections (General) Regulations that were presented to the
Committee of the National Assembly on Delegated Legislation. However, the
Committee rejected this proposal. The Commission will thus deploy satellite modems

for purposes of electronic results transmission in areas without 3G network depending

on availability of budget.
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ISSUE

® Has the commission mapped the number of polling stations where network

might be insufficient to transmit data?
RESPONSE
The Commission engaged the Communication Authority of Kenya (CA) to undertake
quality of service (QoS) of the GSM network in the country for purposes of
identifying polling centres that may not be covered by 3G/4G network. The CA has
since availed a report, based on desktop review instead of QoS, to the Commission to
the effect that 1,111 polling centres do not have 3G/4G network. The Commission will
publish all polling stations without 3G/4G network on finalization of the register of
voters.

ISSUE

® Is the commission collaborating with mobile network operators to remedy the

issue?

'\7@. RESPONSE

The Commission is engaging the mobile network operators (MNOQOs) to establish
which MNO has strong 3G/4G signals for purposes of determining which service
provider will provide primary and secondary sim cards for transmission of results.
However, the responsibility of providing information on 3G/4G network coverage

remains with the Communication Authority of Kenya.

ISSUE
® Are there alternative solutions to the problem including the use of satellite

phones procured by the commission in the past?
RESPONSE

The Commission, depending on the availability of budget and extent of inadequate

network coverage, will deploy satellite modems to mitigate against this challenge.
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ISSUE
® A proposal to amend Regulation 83A of the Elections (General) Regulations to
give a Presiding Officer power to open a ballot box that has been sealed to

remove wrongly put materials at the constituency tallying Centre.
RESPONSE

The proposed amendment was informed by a few incidences observed in previous
elections where a presiding officer inadvertently locks election results and KIEMS kit
or secure election material in the ballot box where chaos erupt in a polling station.
The proposed amendment is not novel since in 2017 (owing to lacuna in the law) the
Commission gazetted procedures for opening of a ballot box at the constituency
tallying centre to retrieve materials wrongly locked in the ballot box vide Gazette

Notice no. 9978 carried in vol. CXIX-No. 150 published on 12" October 2017.

6. Recruitment of Returning Officers
ISSUE

n%} ® The Commission has submitted a proposal to amend the Elections (General)
Regulations to give itself exclusive mandate to appoint election officials
including constituency returning officers, county returning officers, presiding
officers and their deputies without sharing their details with political parties
and independent candidates as presently required by Regulations 3, 4 and 5 of

the Elections (General) Regulations, 2012,

® The current regulations are in tandem with the transparency and public
participation requirements of Article 10 of the Constitution of Kenya and the

attempt to remove this transparency mechanism should be abandoned.
RESPONSE

The proposed amendments do not seek to do away with the requirement of inviting
political parties and candidates make representations on appointment of poll officials.

The Commission as required by Regulations 3, 4 and 5 of the Elections (General)
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Regulations, 2012 informs political parties and independent candidates by sharing a
list of the proposed officials to enable those with representations to do so.

Prior to the promulgation of the Constitution of Kenya 2010, the then electoral
management body used to recruit temporary poll officials as returning officers.
However, since the establishment of 1EBC, the Commission has transparently and
competitively recruited 47 County Elections Managers (CEMs) and 290 Senior
Elections Officers on permanent and pensionable basis who serve as County
Returning Officers and Constituency Returning Officers respectively.

It is therefore the view of the Commission that sharing names of returning officers
with political parties and candidates is unnecessary since they are already employees

of the Commission.

7. Printing of ballot papers
ISSUE

The Contract was awarded to a Greek company, Inform Lykos (Hellas) $.A. The said
company has been linked to last-minute postponement of elections in Nigeria in
February 2019 and reportedly intends to sub-contract printing of ballot papers and

other electoral materials to other printers. The company reportedly did the same in
the postponed Nigerian elections.

® What measures has the commission put in place to ensure there are no lapses,

both logistical and security, in the general election?
RESPONSE

Contrary to the allegation that Inform Lykos (Hellas) S.A occasioned postponement
of elections in Nigeria, the Company rescued the situation after the initially
contracted company failed to deliver materials as scheduled.

Prior to award of contract to the firm, the Commission conducted due diligence and
established that the company has capacity to undertake printing of ballot papers, and

that the firm will deliver on its contractual obligations without sub-contracting.
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ISSUE
® What steps is the commission taking to involve stakeholders in securing the
integrity of the supply and delivery of ballot papers, register of voters, statutory

election result declaration forms and election result declaration forms?

RESPONSE
The Commission will at an opportune time and subject to availability of funds invite

stakeholders to check on the integrity of the supply and delivery of ballot papers,

register of voters and statutory election result declaration forms.

To ensure that the printing and delivery of the ballot papers is secure, Inform Lykos
shall be responsible for printing and delivery of ballot papers to the Commission’s
warehouse through a system that will track movement of the materials. In addition,

the security features on the ballot papers will ensure that only those issued by the

Commission are used during the election.

8. Contracting of Smartmatic B.V. Holdings.
ISSUES

® The contract with Smartmatic indicates that IEBC has outsourced its hey
electoral roles to the vendor. This includes delegating preparation of the

following documents, which should be the sole preserve of the commission, to the
supplier:

1) Biometric Voter Registration Requirement Document

2) Electronic Voter Registration and Identification Requirement Document
3) Result Transmission Requirement Document

4) Biometric Tablet and accessories requirement Document

5) Project Management plan

6) IEBC Data Centre Infrastructure Gap Analysis Report

® Has the commission given consideration to the compliance implications of such

outsourcing?
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RESPONSE
The Commission has not outsourced any of the above mentioned items. The
Commission developed technical specifications of the required electoral technology
prior to procurement of the same. The requirements informed development of tender
documents any successful bidder had to meet as part of the procurement process.
The contract between the Commission and successful bidder (Smartmatic) does not

contain any clause that assigns any of the above listed role or function to the firm.

ISSUE
® What is the status of data migration from the Morpho (Idemia) system to
Smartmatic?
® Further, has IEBC hired the manpower required to calibrate the 52,000 kits

required to manage the election in August?

® When does IEBC expect the calibration exercise to be complete?

RESPONSE

The Commission successfully undertook data migration from Idemia (Morpho)
platform to Smartmatic and is currently working on the Register of voters in a new
environment.

The Commission has also prepared a purpose built ICT production and processing
facility for preparation of the KIEMS kits to be used during the election, and System
installation of software is ongoing. As soon as the Register of voters is ready, the
Commission shall deploy adequate ICT personnel to complete the process and
duplicate the SD cards with register of voters for insertion of the same into the KIEMS

kits.

The Commission has put in place technology risk mitigation measures to ensure
business continuity such as contingency/backup KIEMS kits, High availability and fail-

over mechanisms for the Data Center Infrastructure, Disaster recovery sites.
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9. Technology issues

ISSUE
@ In late April 2022, IEBC announced that it would add approximately 10000
polling stations to bring the total number of polling stations in the August 2022

election to 52,481.
RESPONSE
The Commission undertook a consultative process with relevant stakeholders in
identifying the need for additional registration centres and polling stations and as
informed by the population projections. The Commission made estimates and
projections on the increase of polling stations based on the target voter registration
target of 6 million additional voters.
However, the final number of polling stations will be determined once the Register of
voters is ready and bearing in mind that the number of voters in any given polling

station is capped at 700 as provided in section 38A of the Elections Act.

ISSUE
® Each polling station must have a BVR tablet which has data exclusive to its
polling station and is geo-fenced.
RESPONSE
Each polling station will have a KIEMS kit loaded with digital Register of voters. On

the voting day. prior to opening of the polling station, the register shall be locked to

the specific polling station via a QR code specific to that polling station.

ISSUE

® Each tablet in turn requires two (2) $IM cards. Hence, 104,962 $IM cards will be
required for the 2022 election. Significant manpower is required for the exercise

of configuring over 50,000 tablets including inserting over 100,000 $IM cards.
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® Further, once the verification and auditing exercise of the Voters register is
concluded in early June 2022, the data must be entered into the 50,000 tablets,
It tooh the commission over 10 days to configure the 5000 hits they are using for
the ongoing register of voter's verification exercise that commenced in May 2022.
At this rate, it would take over 100 days to configure 50,000 kits which must
then be distributed to each polling center before the election date. Prior to being
distributed, each kit must have its battery fully charged to mitigate against
power failure or disruption. What measures has the commission put in place to

ensure that the kits are fit for purpose on Election Day?

® Has the commission set up the production site data Centre and disaster recovery

site infrastructure?
RESPONSE

The Commission has prepared a production facility and hired staff for purposes of
installing application software, the digital register and insertion of SIM cards. The
installation of the application software is done wirelessly without human intervention.
SD cards populated with the Register of Voters, shall be inserted into the KIEMS kits.
Upon completion of the foregoing activities, the kits will be packaged and delivered
to the Constituencies in time for the General elections. The Commission will engage
temporary ICT clerks to undertake installation of application software, the digital

register and insertion of SIM cards as well testing all the kits ahead of distribution.

ISSUE

® When does the commission intend to carry out timely end-to end testing of

election technology?

When does the commission intend to issue a public notice specifying the date, time
and place of the testing and invite stakeholders to attend the end-to-end testing of
election technology?
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